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Florida Statute 61.08 Alimony

1. There are several types of alimony:

a.
b.

C.

d.

Bridge the Gap — to allow a party to make a transifrom married to single.
Rehabilitative — to allow a party to re-establislestablish employable skills after
a marriage

Durational — when permanent alimony is inappropyigtis form of alimony is to
provide assistance in a relatively short term rageior moderate term marriage.
Permanent — to provide for needs and necessitig® @fs they were established
during the marriage, based upon need and abilipato

2. There are several factors that the Court must denso award alimony:

T Qe o0 T
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Standard of living during marriage

Duration of the marriage

Age and physical/emotional condition of parties

Financial resources of each party

Earning capacities and educational levels, etc

Contribution of each spouse...

Responsibilities of each spouse during marriage

Tax treatment and consequences to both parties afraony award
All sources of income to either party

Any other factor to do equity and justice

3. Court can award security for alimony, i.e. lifsumance, bond or property

Florida Statute 61.075 Equitable Distribution

The Court has an obligation to identify the marg&atl non marital assets and liablities of the
parties. As to the marital assets and liabilitieeas a further obligation to distribute the
properties, assets and liabilities, equitably betwthe parties. It is obligated to begin with an
equal distribution.

In order to make an unequal distribution, the Cowrst consider the factors in the statute as

follows:

CoNoOrWNE

The contribution of each spouse to acquisitionsseaor debt
Economic circumstances of each party

Duration of the marriage

Interruption in either parties’ careers

Contribution of one spouse to the other’s career

Desirability of retaining one asset without ineggnce by the other
Contribution of the spouse to the acquisition &f #isset or liability
Marital home

Intentional dissipation, depletion or destructidraonarital asset

10 Any other factor to do equity and justice

Award vests upon judgment if it is a cash payment does not terminate upon remarriage or
death of either party



Practice Tipsfrom Judge K arlan

Compare bankruptcy schedules (which includkst @f debts, assets, and schedules
of income and expenses) with the family law finaheiffidavit—especially in
connection with contempt proceedings.(Remembedwsa your client that these

documents, whether in bankruptcy or family law, tarée filed under oath).

If it isn't a DSO and it isn't secured by a liemyaaward can be avoided or limited
as a general unsecured claim. So, for exampl@ufrgonetize an interest in the
marital home, make sure the obligation is secuitbereby an equitable lien or an

actual recorded mortgage.

If one spouse files for bankruptcy during the pewgeof the Dissolution of
Marriage, file a Motion for Stay Relief and ask 8&nkruptcy Court to allow the

State Court to determine equitable distribution.

Collection efforts, such as contempt, may not pedcggainst property of the estate.

WHEN IN DOUBT, FILE A MOTION FOR STAY RELIEF.

Collection efforts for DSOs can proceed againstgxteassets. Make sure that the
property is truly exempt under Florida Statutethat the time for an objection to a

debtor’s claimed exemption has passed.

Have a bench/bar seminar with the bankruptcy/famiges in your circuit.

Make friends with a colleague who practices bantayffamily law and if you are

in doubt, consult with bankruptcy/family counsel.
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Bankruptcy and Family Law

tion

A. Bankruptcy Abuse Prevention and Consumer Proteiion Act
1 On April 20, 2005, the Bankruptcy Abuse \Rr@ion and Consumer

B.

B

Protection Act (BAPCPA) was signed into law and dae effective on
October 20, 2005. BAPCPA made substantial changeshé existing
bankruptcy code, and particularly to those codé¢imes that affect family
law. The intention of those changes wasptotect recipients of child
support, alimony and maintenance. The most sigmficchange was the
creation of the Domestic Support Obligation (DSO).

ic Principles Influencing Drafters of BAPCPAas Related to Famil

Law

[

[

Bankruptcy should interfere as little as possislth the establishment and
collection of ongoing obligations for spousal amda support.

The Bankruptcy Code should provide a broad andpcehensive definition
of a Domestic Support Obligation and all claims f@domestic Support
Obligations should receive equal and favored treatnin the bankruptcy
process.

The bankruptcy process should ensure the contipagthent of ongoing
spousal and child support and family support aages with minimal need
for participation by support creditors in bankryppcoceedings.

The bankruptcy process should allow a debtorquoidiate nondischargeable
debt to the greatest extent possible within thekhgricy case, and emerge
from bankruptcy with the freshest start feasible.

C. Whatis a Domestic Support Obligation (DSO)

11 U.S.C. § 101 (14A) states as follows:

o The term “domestic support obligation” means btdkat accrues before,
on, or after the date of the order for relief incase under this title,
including interest that accrues on that debt asigeo under applicable
nonbankruptcy law notwithstanding any other pr@nsof this title, that
is—

"1 (A) owed to or recoverable by—

1 (i) a spouse, former spouse, or child of the debt@uoh child’'s
parent, legal guardian, or responsible relative; or

1 (i) governmental unit;

1



1 (B) in the nature of alimony, maintenance, or supportigding
assistance provided by a governmental unit) of sspbuse,
former spouse, or child of the debtor or such ¢hilgarent,
without regard to whether such debt is expresslgesignated;

"1 (C) established or subject to establishment before,oorafter the
date of the order for relief in a case under this,tby reason of
applicable provisions of—

1 (i) a separation agreement, divorce decree, or property
settlement agreement;

1 (ii) an order of a court of record; or

1 (iii) a determination made in accordance with applicable
nonbankruptcy law by a governmental unit; and

1 (D) not assigned to a nongovernmental entity, unlessdhligation
is assigned voluntarily by the spouse, former sppuhild of
the debtor, or such child’s parent, legal guard@mesponsible
relative for the purpose of collecting the debt.

D. Priority of a Domestic Support Obligation - 11U .S.C. § 507(a)(1)

1 The DSO has an enhanced priority among credit®d®SO must be paid
before all other creditors (including the IRS) ecdor the Trustee’s
administrative expenses and secured claimants.

E. lf yvou think vou have a DSO there are FOUR critcal things to know:
"1 What type of bankruptcy has been filed?
"1 Does the automatic stay apply?
1 What is property of the estate?
[

Is it dischargeable?
II. The Bankruptcy Chapters (Individual)

A. Chapters
"1 Chapter 7- Liquidation

o Corporate or Individual
o Trustee automatically appointed

"1 Chapter 11- Reorganization



o Corporate or (formerly rich) individual
1 Chapter 12- Family Farmers or Family Fishermen
o Corporate or Individual
o Trustee automatically appointed
"1 Chapter 13- Reorganization
o Individual only with regular income

o Trustee Automatically appointed

I1l. The Automatic Stay

A. Automatic Injunction triggered by the filling of a bankruptcy petition
(debtors should file a suggestion of Bankruptcystate Court proceedings to
alert creditors to stop all collection efforts). hél Stay is in effect even if the
Debtor does not file a Suggestion of Bankruptcy.

B. Application of Automatic Stay— 11 U S.C 836
(a) Bankruptcy operates as a stay, applicabld enaties, of—

o The commencement or continuation, inclgdithe issuance or
employment of process, of a judicial, administratier other action of
proceeding against the debtor;

o The enforcement, against the debtor or agairgigpty of the estate, of
a judgment obtained before the commencement otalse under this
title;

0 Any act to obtain possession of property in thtate or of property
from the estate or to exercise control over propeithe estate;

0 Any act to create, perfect, or enforce any ligaiast property of the
estate;

0 Any act to create, perfect, or enforce againeperty of the debtor any
lien to the extent that such lien secures a cldiat arose before the
commencement of the case under this title;

0 Any act to collect, assess, or recover anclaéhat arose before the
commencement of the case under this title;

o The setoff of any debt owing to the debtbat arose before the
commencement of the case under this title agamstckim against the
debtor.



C. Ex tions to the Automatic Stay -11 U.S.C. 2
] Bankruptcy does not operate as a stay-

o Of the commencement or continuation &f criminal action or
proceeding against the debtor; under subsection (a)

"1 For the establishment of paternity;

[1 For the establishment or modification of arder for domestic
support obligation;

"1 Concerning child custody or visitation;

1 For the dissolution of a marriage, except to theemt that such
proceeding seeks to determine the division of ptydéat is of the
estate; or

"1 Regarding domestic violence;

o Of the collection of a domestic support obligatfoom property that is
not property of the estate;

0 With respect to the withholding of income thapieperty of the estate
or property of the debtor for payment of a domestipport obligation
under a judicial or administrative order or a dimtfe.g. Income
Withholding Order).

1 Practice Tip

o Collection efforts, such as contempt proceedingay not proceed
against property of the estate.

o Could proceed against exempt property li&A, pension, and

homestead.
D. Violations of automatic stay actions are eithewoid or voidable on any
tion taken whil tav is in pl n tide.

"1 The bankruptcy court and the state court have woent jurisdiction to
determine the applicability of the automati@aysto a given action or
proceeding.

"1 A creditor who violated the automatic stay may dubject to contempt
proceedings in bankruptcy court and the imposiobma fine or attorney’s
fees.

"1 Only the bankruptcy court can provide reli@iirthe stay.

1 Practice Tip

o If in doubt, file a Motion for Relief from Stag the bankruptcy court.
4



o0 If proceeding in a dissolution of marriage cassk for stay relief to
allow the state court to determine equitable distion.

E. Automatic stay terminates when:

"1 Property of the estate is abandoned by trusteaule¢ for example, the
trustee determines the property has no liquidatauoe.

"1 Property is determined exempt.
"1 Bankruptcy case is terminated or dismissed.
IV. Property of the Estate — 11 U.S.C. § 541

A. All legal and equitable interests of thedebtor in property as of the
commencement of the caséencluding:

"1 Property recoverable by the Trustee (likeeferential or fraudulent
transfers);

"1 Property that would have been property of thatest it had been an interest of
the debtor in property as of the petition date Wt acquired within 180 days
after filing bankruptcy by bequest, devise, or nitiagce, or as a result of a
property settlement agreement with the debtor'sisp@r a divorce decree, or
as a beneficiary of a life insurance policy or afeath benefit plan;

"1 Postpetition income from property of the estat@e&s prior to but received
after filing;

1 In Chapters 11, 12, and 13, earnings and propeduired after the filing of
the petition ARE included in property of the estate

B. Not incl in property of th tat
1 If debtor holds only legal title but no equigmterest;
"1 Funds held in certain retirement and educat&sngs account;

1 Funds withheld by employer or contributed by emgpt to an employee
benefit plan;

1 Lessee interest in a lease that has terminateulloterminate during the
pendency of the case;

"1 Tenants by the entireties.



C. Property of the Debtor
"1 All property NOT property of the estate, inclugt
o Property owned by the debtor prior to bankrumiase;
o Property acquired by the debtor after bankruptcy;
o Property that the debtor claims as exempt;

o Property that has been abandoned by the trustee the trustee has
decided that the value of the property is not wathministrating in

bankruptcy).
D. Exempt properties are those under Florida Law =11 U.S.C. § 522

"1 If no timely objection is filed, claimed exengots are deemed allowed.

"1 Creditor can proceed against exempt property éuée property is exempt
from such claims under state law.

1 Fla. Const. Art. X, 84 — Homestead Exemption

1 Chapter 222, Florida Statutes — Personal ptppeemptions

1 If Debtor does not claim exempt property, a depahdf the debtor may do

So.
V. Bankruptcy Discharge and Dischargeability underl1l U.S.C. § 523(a)(5)
A. Exceptions to discharge: a discharge undesection 727, 1141, 1228(a),
1228(b). or 1328(b) of this title does not dischaegan individual from any
debt:

1 For a domestic support obligation (11 U.S.C28(8)(5));

] To a spouse, former spouse, or child of the debtat not of the kind
described or in connection with a separation agesendivorce decree or
other order of a court of record, or a determimaticade in accordance with
State or territorial law by a governmental unit (15.C. § 523(a)(15)).

B. Dischargeability of Property Settlement- 11 U. & § 523(a)(15)

1 The section provides for the nondischargeabilityf @roperty
divisions/equitable distribution under all chaptexsept Chapter 13.

"1 DSO or Property Settlement?



o In Chapter 13 cases, property settlement debtdavidischarged only if
debtor makes all payments required under a Chapdeplan. The
property division is treated as an ordinary unsedutebt and does not
have the priority that a DSO does. Consequenthyd#digor might owe a
lump sum equalizing payment of $25,000 and theadqtiaces this debt
in a plan payable over five (5) years paying akecured creditors 20
cents on the dollar. If the plan is approved by®@mapter 13 trustee and
the Court, and the debtor completes the ,pkne debt will be
discharged. The question in Chapter 13 casils be whether the
debtor’s obligation is a DSO (which is not discleaigle) or property
settlement (which is dischargeable in the plan).

C. Which it | the dischar ility of t?

] State courts have concurrent jurisdiction hwibankruptcy courts to
determine that a particular debt is a DSO excefmedischarge.

o Debtor or creditor can file an adversargmplaint to determine
discharge in bankruptcy court.

o If debtor lists a DSO but never files dsschargeability action in
bankruptcy court, and the creditor spouse filesaitect or for contempt
in state court, the issue of dischargeability i$ole the state court to
decide.

VI. How th nkrupt rt determine wheth ti DSQO?

1 Whether or not a particular obligation is a doneestipport obligation (and
thus entitled to priority of distribution and ext¢eg from discharge) is a
guestion of federal bankruptcy law.

It is critical that state court judges apdrties to marital dissolution
agreements spell out their intentions with respecmarital debts. This is
particularly true with respect to indemnificatiograements and any other
third party obligation such as attorney fees.

"1 Factors to be considered by a bankruptcy court:

0 Whether payments terminate upon death or rengarrad the spouse
receiving them;

0 Whether payments terminate when minor reachestaic age;
0 Whether payments are contingent on future eawatmilgies ;

0 Whether payments are to be periodic over a lergg of time rather
than in a lump sum;



0 Whether the payments are designated as beinguiggoses such as
medical care, housing or other needs of the spouskildren.

VII. Sample language to protect judgments

A. Nondischargeable attorney’s fees:

"1 “Because of the disparity in the partieg€spective incomes, earning
capacity and financial positions, the husband giwithe sum of $ as
and for the wife’s attorney fees and costs.”

B. Obligation to pay a joint debt:

1 “Relieving the wife of her obligation to pay theint debts is necessary to
enable the wife to maintain the family home gndvide her share of
support for the minor children.”

C. Monetary award as a DSO:

1 “The payment of $ is to provide for thegpport and living expenses
of the spouse or minor child; or [the payment o $htended to pay for the
mortgage on a home]; or [other necessities fockhle or the spouse.]”

"1 “The Wife needs the Husband to pay the secondgaget and line of credit
secured by the marital residence. The Husbandheaalility to pay these
amounts until the home is sold. The payments byHhsband are for
support for the wife and the minor children. Helsh@aake the payment of
$ directly to the Wife, who shall thée responsible to pay the
mortgage and the line of credit.”

D. Make sure that when you draft agreements you makery clear that any
transfer of money to the non-filing spouse is ire thature of alimony,
maintenance or support, or similar language. Theeradel will not be binding
on a bankruptcy judge.



VIII. Practice Tips

A.

F.

Compare bankruptcy schedules (which includes afisiebts, assets, and
schedules of income and expenses) with the famwlyfinancial affidavit-
especially in connection with contempt proceedings.

If it isn’t a DSO and it isn’t secured by a liemyaaward can be avoided or
limited as a general unsecured claim. So, for eXx@nifpyou monetize an
interest in the marital home, make sure the ohbgat secured either by an
equitable lien or an actual recorded mortgage.

If one spouse files for bankruptcy during the pergeof the dissolution of
marriage, file a Motion for Stay Relief and ask Hankruptcy court to allow
the state court to determine equitable distribution

. Collection efforts, such as contempt, may not pedcagainst property of the

estate. IF IN DOUBT FILE A MOTION FOR STAY RELIEF.

Collection efforts for DSOs can proceed againstrgxteassets. Make sure that
the property is truly exempt under Florida Statatethat the time for an
objection to a debtor’s claimed exemption has ghsse

Have a bench/bar seminar with the bankruptcy judlygsur circuit.

IX. Questions vou should be asking

T &G m m o o » »

Is the bankruptcy a Chapter 7, 11, 12, or 13?
Who is the actual debtor in the bankruptcy?

Is the debt a Domestic Support Obligation (DSO)?
Does the automatic stay apply?

If so, has a motion for stay relief been filed?

Has the exempt property been determined?

. Is the debt dischargeable or has the debt beehatped?

Have any payments been made to the Chapter 1@¢rastaccount of past due
support obligations?

X. Case Law
A. Criteria to be applied to determine a DSO

InreHarrell, 754 F.2d 902 (11th Cir. 1985).
Bankruptcy Courts should only inquire as to whettrenot an obligation is in the
nature of support, and not whether or not a sp@useneed of support.

9



B. Bankruptcy Court must determine the intent of parties

Grogan v. Garner, 111 S.Ct. 654 (1991).
The standard of proof required in adversary proicgs brought pursuant to 11
U.S.C. 523(a)5 is a preponderance of the evidence.

Cummingsv. Cummings, 244 F.3d 1263 (11th Cir. 2001).
The bankruptcy courts are directed in the firstanse to determine the intention of
the state court and/or the parties in creatingotiigation.

In re Caputo, 2013 WL 2701976 (Bankr. S.D. Fla. June 13, 2013)

In a Chapter 13 case, a Bankruptcy Court determihatia $200,000 debt to the
Former Wife was non dischargeable as being in Htara of support. The court
reached this conclusion by reviewing the MaritattlBment Agreement, taking
testimony of the parties and concluding that it waes intention of the parties to
have this money act as support.

C. Exempt Properties

In re Castillo, 2014 WL 843606 (Bankr. S.D. Fla. Mar. 3, 2014).

When an individual does not own his/her homestdea penefits of the homestead
that they enjoy are not benefits that deprive tloéieir wildcard exemption under

Fla .Stat. 8§ 222.25(4). In this case, Debtor’s havas solely in his Wife’s name;

thus, he did not claim the home as exempt and thasgfore, entitled to claim the

$4000 personal property exemption.

InreCason, 211 B.R. 72 (Bankr. N.D. Fla. 1997).
Claimed exemption to an ex-spouses state retireriognt is valid regardless of
whether there is a QDRO.

Brosev. Brose, 750 So.2d 717 (Fla. 2d DCA 2000).
Homestead exemptions are not to be used to deinaildduals or to defeat family
support obligations.

In re Quezada, 368 B.R. 44 (Bankr. S.D. Fla. 2007).

Property deemed to be exempt in a bankruptcy calbeemain liable for DSO
debts even if the exempt property would not be hreble to satisfy those claims
under applicable state law.

10



InreHarrison, 236 B.R. 788 (Bankr. M.D. Fla. 1999).

In a Chapter 7 case, the factors leading to a oassbandonment include: (1)
moving out of the home; (2) not re-establishingdesce; and, (3) not residing at a
marital home at the time of filing the petition.n&&¢ the debtor remained a co-
owner of the property and her former spouse anid ¢tlied there, she was entitled
to claim an interest as a homestead. Debtor rentato-owner of the home whose
ex-spouse and child still live in the house aredicrelevant to reverse a finding of
abandonment and allow a homestead interest.

In re Kalynych, 284 B.R. 149 (Bankr. M.D. Fla. 2002).

The proceeds from the voluntary sale of a homestea@xempt from the claims of
creditors if the debtor has a good faith intentiomeinvest the proceeds in another
homestead within a reasonable time.

In re Kauffman, 299 B.R. 641 (Bankr. M.D. Fla. 2003).
Absent a showing of bad faith on the part of thetoeor prejudice to creditors, a
court does not have discretion to deny any debtariendment to exemptions.

D. Ienants by the Entireties

Inre Sinnreich, 391 F.3d 1295 (11th Cir. 2004).

Property owned by a Chapter 13 debtor as a tenbayndlie entireties with a non-

debtor (under Florida law) was not part of the apkcy estate and therefore could
not be reached by creditors. When ownership ofgntgps defined as a tenancy by
the entireties and one party is a non-debtbat property is exempt from
bankruptcy administration under 8522(b)(2)(B).

InrePierre, 468 B.R. 419 (Bankr. M.D. Fla. 2012).

Debtor in a Chapter 13 case who is a tenant byetitéety (with non-debtor
spouse) cannot reduce or eliminate a mortgage dveximg real property, unless
the non-debtor spouse was a debtor in the Chafiteade and was also entitled to
a Chapter 13 discharge.

E. Attorney’s Fees

In re Strickland, 90 F.3d 444 (11th Cir. 1996).
Award of attorney’'s fees to an ex-spouse stituie support and are not
dischargeable.

11



In re Gentilini, 365 B.R. 251 (Bankr. S.D. Fla 2007).
For attorney’s fees to be nondischargeable, thigatin must remain enforceable
against the nondebtor former spouse.

In re Peterson, 2005 Bankr. LEXIS 920 (Bankr. S.D. Fla. Mar. 212005).
Attorney’s fees related to paternity actions aredischargeable under § 523(a)(5)
regardless of whether the child was born out ofla@dand whether there was an
action for visitation or support.

Satterfield-Price v. Parrish, 2014 U.S. Dist. LEXIS 36707 (M.D. Fla. Mar. 20,
2014).

Attorney’s fees are non-dischargeable as a DSOrdmraad Litem fees and the
fees of the attorney for GAL are nondischargeablee costs of the custody
evaluator are also not dischargeable.

InreFinlayson, 217 B.R. 666 (Bankr. S.D. Fla. 1998).

Awards of attorney’s fees by state courts basedimoiings of need and ability to
pay are properly characterized as support eveegillservices were not directly
related to maintenance, alimony, or support issudserefore, they are not
dischargeable.

In re Lopez, 405 B.R. 382 (Bankr. S.D. Fla. 2009).
Attorney fees awarded based upon bad faith litogathat are not awarded based
on need and ability to pay but rather are awardeshactions are dischargeable.

In re Spence, 2009 Bankr. LEXIS 3497 (Bankr. S.D. Fla. Oct. 262009).

A judicial lien based upon attorney’'s fees awarded Final Judgment can be
avoided if the fees were awarded as a sanctiomantased upon need and ability
to pay.

F. Miscellaneous DSO

In reHarnage, 2013 Bankr. LEXIS 4625 (Bankr. M.D. Fla. Nov. 12013).
Spouse’s promise in an MSA to contribute fundshe Wife to help pay for a
marital debt owed to a third party is not dischafge in bankruptcy. Language in
an MSA permitting a spouse to seek bankruptcyfraketo their obligations does
not render the obligations dischargeable.

12



In re Miller, 55 F.3d 1487 (10th Cir. 1995).
Fees owed to guardian ad litems and psygsio as a result of divorce
proceedings are not dischargeable under 11 U.2&aKb).

InreGind, 430 B.R. 702 (Bankr. M.D. Fla. 2010).

In a Chapter 7 proceeding, the Bankruptcy Courtrteined that the debtor/former
husband was responsible for permanent periodicoalynlump sum distribution,
assumption of and payment of mortgages, homeowasgssciation dues and a tax
deficiency. These were all DSOs whether under &e&23(a)(5) or 523(a)(15).

Satterfield-Price v. Parrish, 2014 U.S. Dist. LEXIS 36707 (M.D. Fla. Mar. 20,
2014).

Attorney’s fees are non-dischargeable as a DSOrdmraad Litem fees and the
fees of the attorney for GAL are nondischargeaBlee costs of the custody
evaluator are not dischargeable, nor are the émstbe educational evaluator.

In re Arnott, 210 B.R. 651 (Bankr. S.D. Fla. 1997).
In a Chapter 7 proceeding, an obligation to proad®rmer spouse with health
insurance is non dischargeable.

In re Berman, 26 B.R. 301 (Bankr. S.D. Fla. 1982).
An obligation to pay a mortgage on a home thatila efill be living in is support
of the child and is not dischargeable.

In re Foster, 292 B.R. 221 (Bankr. M.D. Fla. 2003).

Support obligations are both non-dischargeablegabbns and are also priority
claims. If the support obligation has been assigoed third party, the claim is no
longer a priority claim.

rrent jurisdiction t rmine dischar ilit
Huey v. Huey, 643 So.2d 1141 (Fla. 4th DCA 1994).
The former wife filed a petition in state court determine dischargeablility of
certain debts after Former Husband was dischargeankruptcy. The District

court affirmed the trial court’s finding that thélgations were in the nature of
support and not dischargeable.

Scharmen v. Scharmen, 613 So.2d 121 (Fla. 1st DCA 1993).
Attorney’s fees awarded in post dissolution progegsl are nondischargeable if
they are in the nature of alimony, maintenancesupport. Former Wife filed to

13



enforce post judgment attorney’'s fee awarded amdstate trial judge found fees
has been discharged in former husband’s bankrupteydistrict court reversed the
trial court.

H. Contempt Proceedings

In re Campbell, 185 B.R. 628 (Bankr. S.D. Fla. 1995).

State contempt orders are not subject to the attostay and are permitted to go
forward provided that (1) the Debtor cannot be meguto use property of the
estate to make a payment of the pre-petition dielotsupport or maintenance, and
(2) the purging of any contempt order cannot beer@xhditional upon payment of
money from the property of the estate.

In re Montana, 185 B.R. 650 (Bankr. S.D. Fla. 1995).

Automatic stays do not prevent state divorce cofidsr compelling compliance
with its pre-petition orders that the debtor hadated. A spouse’s action to collect
pre-petition support arrearage is not subject ® abtomatic stay so long as the
property of the estate is not used to satisfy thamc A bankruptcy filing does not
stay the State Court’s right to carry out its osdef incarceration of the debtor for
their failure to pay court ordered suppornd aalimony obligations. (Consider
indirect criminal contempt if the facts warrant Blan action)

l. hapter 1

Carver v. Carver, 954 F.2d 1573 (11th Cir.1992).
Bankruptcy Courts do not have the power to modimjdcsupport.

In re Hutchens, 480 B.R. 374 (Bankr. M.D. Fla. 2012).

A spouse is bound to a debtor’s confirmed planpduse cannot attempt to collect
arrears until a bankruptcy case is closed. Portednzayment obligations that are
unaccounted for are not dischargeable.

InreDiaz, 647 F.3d 1073 (11th Cir. 2011).

Bankruptcy court’s discharge order does not disgheaa debtor’'s child support

obligation. Therefore, a state child support ageweynot be enjoined from

attempting to collect child support from the debadter discharge (in a Chapter 13
case). Further, where the state did not includectineect amount owed in its proof
of claim, a child support obligation cannot be tei to that mistaken amount by
the Bankruptcy Court ruling on a proof of claim.
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In re Gonzalez, 2012 Bankr. LEXIS 3347 (Bankr. S.D. Fla. Jul. 192012).
Department of Revenue (D.O.R.) child support coedihay not pursue collection
of child support outside the provisions of a Chaft& confirmed plan if the child
support debt is included in the plan and method#$gayment are set forth in the
plan. So, even though the creditor, DOR, is noyestaby the automatic stay from
collection of the child support/DSO, the crediterstayed by the confirmation of
the plan.

J. Chapter 11

In re Davis, 465 B.R. 309 (Bankr. M.D. Fla. 2011).

Bankruptcy court’s discharge order does not disghaa debtor’s child support
obligation. Therefore, a state child support aggi@®R) cannot be enjoined from
attempting to collect child support from the debafter discharge (in a Chapter 11
case).

K. Property Settlement

In reLopez, 405 B.R. 382 (Bankr. S.D. Fla. 2009).
Awards resulting from bad faith litigation that arvet awarded based on need and
ability to pay but rather as sanctions are discbeinte.

In re Hutchens, 480 B.R. 374 (Bankr. M.D. Fla 2012).

The former wife/creditor filed a proof of claim f&78,000 when the debt was

actually $139,999. She didn’t correct this mistakkeen she requested that this debt
be treated as a priority obligation. Therefore,amtthe confirmed Chapter 13 plan,

she was only entitled to payments toward the $B@@&r 60 months. The balance
of the debt, plus interest, was still nondischableas a DSO; however, she may
not proceed to collect it until after the completiof the Chapter 13 plan. Although

she was not prohibited from collection by the audtimstay, she was prohibited by

confirmation of the Chapter 13 plan.

She also filed a claim for a property settlemeritde her of $337,055; however, it
was found to be dischargeable since it was not #®.DBnfortunately, this
obligation, which was a division of property, wast secured by any propertgee
also In re Nachon-Torres, 2013 WL 793246 (Bankr. S.D. Fla. Mar. 1, 20I3)e
Court also found that reimbursement for the minaldts surgery, for college, for
unpaid medical bills and for a $25,000 interesttan for not paying alimony and
child support were all non-dischargeable DSOs.
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L. Bad Faith

InreMoog, 159 B.R. 357 (Bankr. S.D. Fla. 1993).

Chapter 11 Bankruptcy petitions filed in bad faithan effort to avoid execution of
a divorce judgment and as a means to use bankraptoy to renegotiate a divorce
will be dismissed. Not all chapter 11 petitiongdilprimarily to resolve the claim of
a single creditor are subject to dismissal as hdaH filings.

In re Bandini, 165 B.R. 317 (Bankr. S.D. Fla. 1994).
A Chapter 13 petition filed in bad faith to avoidying alimony arrearages will be
dismissed.

M. Payments to third parties are generally dischargable

In re Reinhardt, 478 B.R. 455 (Bankr. M.D. Fla. 2012).

Mortgage payments owed to a third party ¢oedcan be discharged. Due to
indemnification provisions favoring the wife in thdSA, obligations were not
dischargeable as to the ex-wife or children ofrtizgriage.

16



XI. Article

The Bankruptcy Abuse Prevention and Conslumer Protgmn Act of 2005 and its
Impact on the Practice of Family Law

INTRODUCTION

On April 20, 2005 the President signed the Banlkeypgtbuse Prevention and
Consumer Protection Act of 2005, Pub. L. No. 100BBAPCPA"). The majority of
the changes became effective on October 205.2BAPCPA has made
substantial changes to the existing Bankruptcy Qdtte prior Code"). This article
will highlight only those that affect family law.

Depending on your perspective as counsel for eigheebtor or a creditor who
holds a claim against the debtor, you may or may welcome the changes.
Regardless, the revisions contained in BAPGIPA clearly intended to protect
recipients of support and alimony.

One of the most significant changes is a newly tz@@ankruptcy Code term
called "Domestic Support Obligation”, which is defil to encompass all debts for
alimony, maintenance or support which accrue befaging or after the time the
bankruptcy case is filed.

| invite you to judge for yourself whether you'refan of BAPCPA after
reviewing the most significant changes as outlinedhis article. Regardless of your
perspective, the bankruptcy court is now a lessnitly place for debtors with support
obligations. As you will see, in enacting BAPCPAQr@ress has given the bankruptcy
court an expanded role in the enforcement and dalle of support obligations.

1 Copyright ©2006 Matthew Bender & Co., Inc., a membethe Lexis/Nexis Group.
Adapted from Hon. Sandy Karlan, New Act Enhancestdttion of Support
Reeipients—Herida—amity Law Reporter, Volume @006sue No.3, March 2006, with
permission of the Publisher. All rights reservediapted for this program with edits by
Bankruptcy Judge Robert Mark.
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DOMESTIC SUPPORT POLICIES IN BAPCPA

Four basic principles guided the authorsB&PCPA in drafting the alimony/child support
sections:

1. Bankruptcy should interfere as little as possillith the establishment and
collection of ongoing obligations for spousadd child support.

2. The Bankruptcy Code should provide a braattl comprehensive definition
of a Domestic Support Obligation and allmsi for Domestic Support Obligations
should receive equal and favored treatmentibamkruptcy process.

3. The bankruptcy process should enstive continued payment of ongoing
spousal and child support and family support ages with minimal need for participation by
support creditors in bankruptcy proceedings.

4. The bankruptcy process should allow a ageld liquidate nondischargeable
debt to the greatest extent possible within thekrbpicy case, and emerge from
bankruptcy with the freshest start feasible.

In applying these principles, one author opined BAPCPA would result |§

1 A reduction in the need for family supporeditors to appear in bankruptcy
court and a related reduction in the costl ancertainty inherent in litigating family
support issues in bankruptcy court;

2. Greater consistency in law and policpetween the Bankruptcy Code
and the federal and child support enforcement progistablished by Title IV-D of the Social
Security Act;

2 Philip L. Strauss, Legislative Analysis of tlBankruptcy Abuse Prevention and
Consumer
grotection Act of 2005; Subtitle (11-)B, Priorityl@d Support, February 10, 2005.

Philip L. Strauss, Testimony before the U.S. Se@enmittee on the Judiciary,
February 10,

2005http://iudiciarv.senate.gov/Dririestimonv.cfm?id=1381 &wit id+3993
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3. Greater assurance that legitimate family suppddrcement mechanisms will not be
frustrated by the bankruptcy process; and

4. A clear recognition that all family support tiehre entitled to preferential treatment
in bankruptcy.

NEW DEFINITIONS

A major change under BAPCPA is the new languagardegy family law obligations.
It differs significantly from the limited definitio under the prior Code under the exception to
discharge provision for alimony and support in 1$3J8523(a)(5). A new term has been
coined, "Domestic Support Obligation" or DSO, whishdefined in

§101(14A) of the Bankruptcy Code as follows:

(14A) The term "domestic support obligation" means a tthabtaccrues before,
on, or after the date of the order for relief teae under this title, including
interest that accrues on that debt as provided @apgdicable nonbankruptcy
law notwithstanding any other provision of thigetithat is-

(A) owed to or recoverable by-

(1) a spouse, former spouse, or child of the dedsteuch child's
parent, legal guardian, or responsible relative; or

(i) a governmental unit;
(B) in the nature of alimony, maintenance, or supfecluding assistance
provided by a governmental unit) of such spousmédospouse, or child of
the debtor or such child's parent, without regangtiether such debt is
expressly so designated;
(C) established or subject to establishment beforeor after the date
of the order for relief in a case under this tibig reason of applicable
provisions of-
() a separation agreement, divorce decree, oepsogettlement
agreement;
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(i) an order of a court of record; or
(i) a determination made in accordance with apple
nonbankruptcy law by a governmental unit; and
(D) not assigned to a nongovernmental entity, silegt obligation is assigned
voluntarily by the spouse, former spouse,
child of the debtor, or such child's parent, lggakdian, or
responsible relative for the purpose of collediirgdebt.

This newly defined term provides a single comprshendefinition used throughout the
Bankruptcy Code in sections governing priority,cierge, exemptions and lien avoidance.
Following are some additional highlights arisingnirthis new Domestic Support Obligation term
of art:

1. The expansive definition of who is nownsmered to be the recipient of a
Domestic Support Obligation is more practical arab & more realistic application. For
example the newly defined term will now include @bligation owed to a responsible
relative or legal guardian. It remains to be seew Huture cases will interpret who is
considered to be a "responsible relative”.

2. The obligation of support now includes otmat accrued_"before, on or after" the
date of the order for relief, and will include irgst that accrues on the debt under state
law. Interest was not specifically included as pag support obligation under the prior Code.

3. The obligation of support may now appear in @@ty settement agreement as well as in
an order of the domestic relations court, whereashe prior Code property settlement
agreements were not included at all.

4. The Domestic Support Obligation can be estadlispursuant to a determination by a
governmental unit in accordance with applicablebaokruptcy law such as a child support
order from a department of revenue.
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5. Previously the obligation could not haveem assigned to third parties except under
limited circumstances. Now there are specific asgg that are protected under BAPCPA.

6. Under the prior Code, the support award had aee haccrued prior to the order for
relief. Consequently, if a support order was sigaker the filing of the bankruptcy,
the debtor's obligation would not have beenec#id by the bankruptcy. Under
BAPCPA, the debtor may not receive a discharge iposatpetition support obligation is
not paid in full.

BAPCPA does incorporate language from the prior eCod defining a Domestic
Support Obligation. Specifically the Domestic Supp@bligation Obligations must be "in the
nature of alimony, maintenance or support..." Tdiguage suggests that in the event that there
IS any guestion as to whether a debtor's obligatiopay is a Domestic Support Obligation, the
courts will still look to established law such asRe Harrell

754 F.2d 902 (11th Cir. 1985), for the criteri®oéoapplied in determining
the exact nature of the obligation.

In re Cummings. 244 F.3d 1263 tﬁl Cir. 2001) would also continue to be
good law for its discussion of the need for thekhasicy court to consider the intent of the state
court in determining the nature of a support aw@ases such as In re Strickland. 90 F.3d 444

(11th Cir. 1996) which define attorneys fees awarded idoanestic relations proceeding as

support would continue to be applicable in applyimg definition of Domestic Support Obligation.

NEW PRIORITIES

In addition to expanding the definition of a traaiial support obligation, BAPCPA has
also enhanced the priority of Domestic Support gakibns as compared to other general
unsecured debts of the debtor. The DSO is nowitke driority claim to be paid subject
only to the trustee's administrative expenses. BlAJ8S 507 (a) (1) (A), (B) and (C).

How does this work as a practical matter? ProvideGhapter 7 trustee recovers
unencumbered assets, the recipient of the DSO
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now will receive a distribution before_all otheriopty and nonpriority general unsecured
creditors. This includes even the IRS! Unfortunatbls change may be largely symbolic
since the overwhelming majority of Chapter 7 debtbave no assets to distribute to
unsecured creditors, even those holding priodiyd.

However, BAPCPA has made it more difficult for debtto file for relief under
Chapter 7. Legislative history suggests that inctevga BAPCPA, it was the intent of
Congress to require debtors to take more resptiysior their financial affairs, as well as to
curb the misuse of bankruptcy laws by individualh sufficient income to repay a portion of
their debts.

The end result of this change in policy is thatanr8IAPCPA there is a presumption of
abuse for debtors with a certain level of disp@satdome which may preclude them from filing
a Chapter 7 case. These debtors may now be filmgruChapter 13 or even Chapter 11. In
both of these chapters, DSOs are well protected.

Chapter 11 and Chapter 13 will not provide an esdapthe debtor. Under BAPCPA
the Chapter 13 debtor's proposed plan must préwidell payment ofall prebankruptcy DSOs
with only two exceptions:

1. Ifthe recipient/spouse agrees to a lower amount

2. If the recipient has assigned the benefits t@oa&ernmental entity and the
debtor has committed all disposable income to thge&r plan. Moreover, in Chapter 11
cases, an individual debtor can confirm a plan awvesupport creditor's objection only if
the plan pays DSOs in full on the effective datidefplan.

Typically after the debtor submits his or her Chagdi3 plan, there is a period of time,
sometimes weeks or even months, between the tiplarais proposed and the time the
plan is actually confirmed by court order. Duritgtt window of time, debtors often fail to
remain current in their postpetition support obigges. If this occurs, BAPCPA prohibits the
confirmation of a debtor's proposed Chapter 13 flahe debtor has failed to pay in full all
DSO that have accrued after the debtor filed fakhaptcy. 11 USC 81325(a) (8). In addition
to the confirmation requirement, the debtor's fiailo pay any Domestic Support Obligations that
first become payable after the date of the filingtlee petition is
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grounds for conversion or dismissal in both Chagdterand Chapter

13. 11 U.S.C. 88 1112(b)(4)(P); 1307(c)(11). Fina#l Chapter 13 debtor cannot obtain
a discharge unless the debtor has fully paid hiseorprepetition and postpetition Domestic
Support Obligations.

Under the prior Code, a Chapter 13 debtor haddiadea his or her current support
obligations in the plan but the arrearages payrasrdrdered by the state court could be
modified in the plan. This is no longer true.

Practically speaking, family lawyers should thinkry carefully before advising their
client, the obligor/payor, to file bankruptcy too@l/a judicial support obligation or one made by
agreement. These changes should also be a cautamy bbligor who thinks that the agreement
they make can later be discharged if their lifestgt finances change or believes that the
bankruptcy court will be a safe haven.

THE AUTOMATIC STAY AND PROCEEDINGS FOR INITIAL _ACTONS.
MODIFICATION OR ENFORCEMENT

BAPCPA has expanded the scope of domestic refataiers which are not subject to the
automatic stay in 11 USC § 362. Under §8362(b)(® fallowing actions are not stayed:

1. establishment or modification of a domessigpport obligation.

2. establishment of paternity

3. anaction concerning child custody or visitati

4. an action for the dissolution of marriage, epkcto the extent that such
proceeding seeks to determine the division of prtppdat is property of the estate

5. an action regarding domestic violence.

BAPCPA continues to exclude from the automatic ey collection of DSOs from
property that is not property of the estate. Thisvgion was in the prior code. However,
BAPCPA also specifically excludes, for the firshé, the enforcement of or continuation of
an Income Deduction Order pursuant to a judicialeqgradministrative order or statute. In
other words the deductions from salaries througinemme deduction order continue even
after the filing of a bankruptcy in any
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chapter.

Also unaffected by the automatic stay is the cttlegenforcement procedures
used by the child support enforcement divisioder Florida law and the Social Security Act
including the withholding or suspension of drivdicenses or professional licenses, the reporting
of overdue support obligations to credit agencesvall as the interception of tax refunds. 11
USC 362(b) (2) (D-G)

These changes are significant in enforcing supgadrds. Under the prior law the
recipient or the state had to apply to the bankyupburt for stay relief which was time
consuming and expensive.

One enforcement Ilimitation in the prio€ode remains unchanged. DSO
creditors still cannot attempt to collect againsbperty of the estate” which is still exclusively
determined by the bankruptcy court. For examplemgtting to seize a prepetition non-exempt
bank account of a debtor in chapter 7 would reqgsiey relief. By contrast, the continued
collection of child support through an Income DditduncOrder is specifically excepted from the
automatic stay and, as discussed earlier, undgtéthd l and 13, the debtor cannot have a plan
confirmed unless all DSOs are paid in full.

As under the prior law, the DSO creditor can gtitbceed to enforce DSOs against
exempt property of the debtor. 11 USC8§ 522 (c)hSwempt property might include an IRA
or 401 (K). This right has been expanded by BAPGHK# the addition of language in
8522(c) allowing DSO creditors to proceed agairstipt property even if that property would
be exempt from support claims under state law.

In the case of a pending dissolution of marriagioradn which the parties have
substantial marital or non marital property to atyithe family court cannot proceed to divide
such property without stay relief from the bankeyptourt. As a practical matter, the bankruptcy
court may grant such relief and allow the statetdoudetermine then equitable distribution but
may limit the court from actually allowing or autiaong a distribution of that property.
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DISCHARGEABILITY OF DOMESTIC SUPPORT OBLIGATIOSIAND
JURISDICTION

Some of the most significant family law changesBIAPCPA, changes that should
eliminate substantial post judgment litigation estest with the intention of the drafters, are the
changes to the exception from discharge provisioasctions 523(a)(5) and 523(a)(15).

Section 523 (a)

Prior to BAPCPA, 8523(a)(5) excepted from dischadgbts to a spouse, former
spouse, or child of the debtor for alimony, maiatee or support provided that the debt was
"actually in the nature of alimony, maintenancsupport.” Bankruptcy courts and state courts had
concurrent jurisdiction to determine dischargesthiinder this section.

BAPCPA amended 8523(a)(5) which now simply statiest t'domestic support
obligations" are excepted from discharge. As dssdigarlier, the definition of DSOs is broader
than "alimony, maintenance or support” used in83&3(a)(5). For example, debts voluntarily
assigned to a nongovernmental entity for purpotesliection are now included in DSOs and
are therefore excepted from discharge under 8383(a)

Under both the old and new 8523(a)(5), the obbgatnust be in the "nature" of
support, an issue that was frequently litigated @angsue which has been the subject of several
commentaries by the author of this article. Futliigation over this issue should be
significantly reduced because of the significardraes in 8523(a)(15) discussed below.

Section 523 (a)(15)

The pre-BAPCPA exception from dischargeovision in
8523(a)(15) was a terrifying provision of the pri@ode for family
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litigators and for recipients of a support obligatias well as a potential malpractice trap for
practitioners. This provision was intended to pievior the nondischargeability of property
divisions/equitable distributions under limited ccimstances. However this section had
numerous problems from the viewpoint of the renipouse and attorney.

Dischargeability actions under 8523(a)(5) could dbeught before either the state
court or the bankruptcy court because they hadutent jurisdiction and there was no
statutory time limit to seek relief. However, predsgs under 8523(a) (15) to avoid the
discharge of a property settlement had to be btdmghdversary proceeding in bankruptcy court
and if not filed within 60 days of the meeting akditors the complaint would be time
barred. This resulted in the practitioner haviodfile two actions, one in both state and
bankruptcy court, or having to file an action imkmaptcy court just to preserve a possible
dischargeability claim.

BAPCPA greatly simplifies §8523(a)(15). As amend#ds section excepts property
settlement debts from discharge without the neeapfay the cumbersome standards in former
8523(a)(15), namely (1) ability to pay; and (2) thlee discharge would benefit the debtor more
than excepting the debt from discharge would Hetiefi non-debtor spouse. Moreover, under
amended 8523(a)(15), as in 8523(a)(5), the statdscaow have concurrent jurisdiction and
(@)(15) actions no longer need to be filed witltirdéys after the first meeting of creditors.

The only remaining complication is that 8523(a)(@bes_not apply in Chapter 13. In
Chapter 13 cases, property settlement debts, tker ainsecured debts, will be discharged
although only if the debtor makes all paymentsiredwnder a Chapter 13 plan.

The net result of these changes is that in Chaptdrl or 12 cases, all obligations
arising out of divorce or separation agreements b excepted from discharge. DSOs,
essentially debts in the nature of alimony, temance or support, are excepted under
523(a)(5) and property settlement obligations aeemed under 523(a)(15). Thus, in these
chapters, there should no longer be a need tatdititpe "nature” of the support issue.
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By contrast, in Chapter 13 cases, this issue wethain alive because only
523(a)(5) applies. Thus, dischargeability ofdamestic relations debt in Chapter 13 will still
depend on whether the debt is in the nature otstippder federal law.

TRUSTEE'S EXPANDE[ROLE

The Trustee has a new role under Chapter 7 (11 B and Chapter 13 (11 USC 1302)
to assist Domestic Support Obligation recipieniSPBPA requires that the trustee provide in
substantial detail the following information to sreditor

1. written notice of the claim and that theditor/spouse/parent/guardian has the
right, in the case of a child support obligatiom,use the services of the state child support
enforcement agency to collect the debt,

2. written notice to the state child suppenforcement agency of such claim,

3. written notice that the debtor has been gramtedischarge, the debtor's last

known address and employer, and the existence hef obndischargeable debts and
reaffirmed debts.

This is a tremendously helpful change for the riecipof the Domestic Support Obligation.
So many pro se ltigants have a difficult time gatmg in state courts and the bankruptcy court is
even more difficult for them. Often, the bankruptoystee will be the person with the most
knowledge about the debtor and the debtor's atwlifyay and this provision will provide a great
service to parties who are not receiving child eupgs ordered.

Some have raised the question of how aggressivdnapt€l 7 trustee will be in
attempting to locate assets in a liquidation prdiogeif there will be no recovery for other
creditors because of the priority of the domesfapsrt obligation. This remains to be seen.

27



CONCLUSION

In general, the changes in BAPCPA are very faverablrecipients of Domestic Support
Obligations. It is important for every practitiorier become familiar with the definition of DSO as
this provides the basis for all actions relatedalimony, maintenance and child support. The new
provisions faithfully attempt to apply the four isaprinciples above and make it more difficult,nét
impossible, for a debtor to discharge a debt esstadadl in a child support proceeding, paternity
action, divorce or modification proceeding whetineurred through judicial order, administrative esrd
or marital or property settlement agreement.

| believe that these changes will result in sulbstn less litigation on family related
matters for the bankruptcy courts. Of course theliealways be those who argue that the division
of debts, an indemnification provision, or paymeatsmarital obligations to a third person are
not really Domestic Support Obligations. In thosstances the existing case law defining what is
support and what is in the nature of alimony, nsmance and support should stil be
informative and applicable.

All in all, it appears that the days when a delotowld try to use the Bankruptcy Court to
obtain a "second bite of the apple" are over asidstiould be good news for families.
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